

Kasson Township Zoning Board of Appeals

Zoning Ordinance Section 7.15 Determination
To Affirm the Decision of the Planning Commission


The Applicants appeal the Planning Commission’s decision to discontinue consideration of the Special Use Permit under Section 7.15 of the Kasson Township Zoning Ordinance.  

Findings

1. The ZBA finds that the Planning Commission began processing the Special Use Permit (SUP”) under Section 7.15 “Other Special Land Uses” (Exhibit 1) February 18, 2023 Special Use Application). 

2. The ZBA finds that there was a March 20, 2023 Planning Commission meeting wherein the SUP Application was discussed. (Exhibit 2 Planning Commission Minutes).  

3. The ZBA finds that there was a public hearing conducted on the SUP application on April 17, 2023, wherein over 100 members of the public were present, the majority of whom spoke in opposition to the SUP.  (Exhibit 21 April 17, 2023 Planning Commission Minutes).

4. The ZBA finds that on or about June 23, 2023, the Applicant requested an amendment of the SUP to request “four events per year” to replace the original plan to hold an event that past Memorial Day. [Exhibit 10 June 23, 2023 Email from Fran Seymour to Tim Cypher (w/ attachments)].

5. The ZBA finds that the Planning Commission’s July 17, 2023 decision to discontinue consideration of the Special Use Permit (“SUP”) under Section 7.15 of the Kasson Township Zoning Ordinance was based in part on the advice of Kasson Township attorney, Tom Grier, in consultation with the Michigan Township Association’s legal counsel and others.  (Exhibit 14 July 17, 2023 Planning Commission Motion; Exhibit 6 May 5, 2023 letter from Tom Grier to Zoning Administrator Tim Cypher).

6. The ZBA finds that the Michigan Zoning Enabling Act, MCL 125.3502(1)(a) and the published Court of Appeals case Whitman v Galien Township, 288 Mich App 672 (2010) were cited in support of Mr. Grier’s legal opinion that the Planning Commission should discontinue consideration of the SUP because Section 7.15 of the Zoning Ordinance is unlawful.  The ZB finds that this is an accurate legal analysis. (Exhibit 14 July 17, 2023 Planning Commission Motion; Exhibit 6 May 5, 2023 letter from Tom Grier to Zoning Administrator Tim Cypher).



7. Specifically, the ZBA finds that Tom Grier consulted with Michigan Township Association attorney, Catherine Mulhaupt, about the Enduro Event.  Mr. Grier states in his May 5, 2023 letter to T. Cypher, “Ms. Mulhaupt independently raised concerns about the Whitman COA case in the context of ZO Section 7.15.  We then discussed the permitted and the special land uses within the Forested District.  Ms. Mulhaupt raised further concerns about the Enduro Event because it was not consistent or comparable with any of the permitted or special land uses in the Forested District.”  (Exhibit 6 May 5, 2023 letter from Tom Grier to Zoning Administrator Tim Cypher).

8. The ZBA also finds that Mr. Grier reviewed and incorporated in part the legal opinion letter from attorney Kristyn Houle, who argued that Section 7.15 violated the specificity requirement under MCL 125.3502(1)(a) which states:

The legislative body may provide in a zoning ordinance for special land uses in a zoning district. A special land use shall be subject to the review and approval of the zoning commission, the planning commission, an official charged with administering the zoning ordinance, or the legislative body as required by the zoning ordinance. The zoning ordinance shall specify all of the following:

  (a) The special land uses and activities eligible for approval and the body or official responsible for reviewing and granting approval. [Emphasis added]
 

Ms. Houle also argued that Section 7.15 unlawfully delegates legislative power to the Planning Commission, citing MCL 125.3502(1) and Sun Communities v Leroy Township, 241 Mich App 665 (2000). (Exhibit 6 May 5, 2023 letter from Tom Grier to Zoning Administrator Tim Cypher; Exhibit 3 May 2, 2023 Letter from Kristyn Houle to Planning Commission).

9. The ZBA finds that in the Whitman v Galien Township case, the zoning board granted a special use permit for a snowmobile, dirt bike and ATV racetrack in the township’s agricultural district. The Galien Township Zoning Ordinance stated that a special use permit could be granted by the zoning board for, “establishments for the conducting of commercial or industrial activities, subject to approval of the zoning board.”  The Court found that the terms “commercial or industrial activities” were not specific enough, and therefore a violation of MCL 125.3502(1)(a) of the MZEA. (Exhibit 3 May 2, 2023 Letter from Kristyn Houle to Planning Commission; Exhibit 16 Anne Wendling email with Whitman, etc., cases from Peter Wendling).

10. The ZBA finds that in interpreting the specificity requirement in the  MZEA, the Whitman Court found:  “[w]hen these definitions are considered together, the statute can be read to mandate that a zoning ordinance must set forth in explicit, precise, definite and detailed language both the customary uses and the specific actions and functions that are eligible for special use permits.  The legal definition of “special use permit” supports this reading of the statute.  Black’s Law Dictionary (9th Ed) defines a special use permit as, “a zoning board’s authorization to use property in a way that is identified as a special exception in a zoning ordinance. Accordingly, the MZEA’s specificity requirement ensures that property uses and activities eligible for special-use status are identified in the language of the ordinance.” Whitman, at 682-83.  (Exhibit 16 Anne Wendling email with Whitman, etc, cases from Peter Wendling).

11. The ZBA finds that per the Whitman case, the MZEA’s specificity requirement operates to prevent an administrative body (such as the Planning Commission) from engaging in rezoning, since rezoning is exclusively a legislative function.   (Exhibit 16 Anne Wendling email with cases from Peter Wendling).

 
12. The ZBA finds that Section 7.15 of the Kasson Township Zoning Ordinance is similar to the Galien Township zoning ordinance at issue.  Section 7.15 states:

Land and structural uses that are not specified in any other section of this Ordinance, but, upon being applied for under the provisions of Chapter 7, may be considered by the Planning Commission as long as they meet all of the conditions and requirements of this Chapter and the spirit and intent of the Ordinance. (Exhibit 28 Kasson Township Zoning Ordinance).

13. The ZBA finds that the Kasson Township ordinance section 7.15 “land and structural uses” is even more broad than “commercial and industrial activities” section of the Galien Township Zoning Ordinance, and therefore, does not meet the specificity requirement of the MZEA, MCL 125.3502(1). (Exhibit 28 Kasson Township Zoning Ordinance).

14. The ZBA finds that the arguments made by attorney for Applicants, Peter Wendling, that the Whitman case does not apply to Section 7.15 are not convincing.  The ZBA finds that the two cases cited by Mr. Wendling in his July 17, 2023 letter to the Planning Commission are unpublished cases, and therefore, not precedential. (Exhibit 15 July 17, 2023 Peter Wendling letter to Planning Commission; Exhibit 16 Anne Wendling email with cases from Peter Wendling).  

15. The ZBA finds that neither the Galien Township Ordinance at issue nor Section 7.15 of the Kasson Township Ordinance include the guideline that the proposed use must be “similar to” the uses listed in the districts. The ZBA further finds that neither the ATV track in the Galien Township Agricultural District nor the proposed motorcycle race event in the Kasson Township Forested District would be “similar to” the listed uses in those districts.  (Exhibit 15 July 17, 2023 letter to Planning Commission; Exhibit 16 Anne Wendling email with cases from Peter Wendling; Exhibit 23 October 10, 2023 Letter from Kristyn Houle to ZBA).  

16. The ZBA finds that the Planning Commission’s July 17, 2023 decision to immediately terminate any further action, including but not limited to, consideration of findings of fact, on the Motorcycle Event application, as a special land use within the Forested zoning district, was in compliance with current state law.


Decision

Motion made by                                            and supported by________________________.   
                                   


Based upon the foregoing Findings, the Kasson Township Zoning Board of Appeals affirms the decision of the Planning Commission (by Motion, dated July 17, 2023) to terminate any further action on the applicants’ special use application for the Motorcycle Event under Zoning Ordinance Section 7.15 because Section 7.15 does not comply with state (zoning) law. 

Date adopted: ________ ______________________________________  

ZBA Member Votes: 

Ayes 

Nays _____________________________________________ 


ZBA Chairperson ______________________________


ZBA Secretary 
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