[bookmark: _Hlk151027373]Kasson Township Zoning Board of Appeals
ZO Section 4.7.2 Determination
To Affirm the Decision of the Zoning Administrator


The Applicants appeal the Kasson Township Zoning Administrator’s decision on July 7, 2023 to deny the processing of a request for a Special Use Permit by the Applicants within the Forested District of a Motorcycle Race Event as an Outdoor Recreational Facility under Zoning Ordinance Sections 4.7.2. 

4.7.2 Outdoor Recreational Facility.

Findings

1. The ZBA finds that the Applicant’s attorney, Peter Wendling, requested that the Township allow for the processing of a Special Use Permit for the motorcycle race event within the FR district as an Outdoor Recreation Facility pursuant to Sections 4.7.2 Special Land Uses and per the definition of “Outdoor Recreation Establishment.”  (Exhibit 7 May 25, 2023 Letter from Peter Wendling to Tom Grier and Tim Cypher).

2. The ZBA finds that the Zoning Administrator (or “ZA”)  responded that the Township will not allow for the processing of a Special Use Permit application on behalf of the applicant James Schettek within the Forested zoning district pursuant to 4.7.2 Special Land Use based on the ZA’s determination of the definition of the “Outdoor Recreation Establishment.” (Exhibit 11 Tim Cypher July 7, 2023 email to Peter Wendling and Fran Seymour including July 7, 2023 Tom Grier letter to Tim Cypher).  

3. The ZBA finds that the Zoning Administrator stated that the definition of Outdoor Recreation Establishment used in the Kasson Township Zoning Ordinance is constrained by the examples given.  Other activities are permitted but they must be of like character to the examples provided.  (Exhibit 11 Tim Cypher July 7, 2023 email to Peter Wendling and Fran Seymour including July 7, 2023 Tom Grier letter to Tim Cypher).  

4. The ZBA finds that under the Forested District, Section 4.7.2 allows “Public or private outdoor recreation or park facilities” as a special land use. (Exhibit 28 Kasson Township Zoning Ordinance).

5. The ZBA finds that “Outdoor Recreation Establishment” is defined in the ordinance under section 2.2 as:  a facility designed and equipped for the conduct of sports, amusement or leisure time activities and other customary recreational activities outdoors (outside of enclosed buildings) and operated as a business and open for use by the public for a fee such as tennis courts, archery ranges, golf courses, miniature golf courses, golf driving ranges, and children’s amusement parks.” (Exhibit 28 Kasson Township Zoning Ordinance). 

6. The ZBA finds that “Public Park or Park” is defined in the ordinance under section 2.2 as:  a playground, recreation center or other public areas, created, established, designated, maintained, provided or set aside by a governmental body, for the purposes of rest, play, recreation, enjoyment or assembly for the public and all buildings, facilities and structures thereon or therein.  (Exhibit 28 Kasson Township Zoning Ordinance). 

7. The ZBA finds that read as a whole, and to effectuate the intent of the zoning ordinance and applying the plain meaning of the ordinance language, the common characteristic of the examples given in these definitions is that the activities are very low-intensity and low-impact.  Facilities such as a golf course, tennis court, children’s amusement park, playground or other public areas “for the purposes of rest, play, recreation.…” are meant for leisure and gathering.  (Exhibit 28 Kasson Township Zoning Ordinance). 

8. The ZBA finds that the unpublished case cited by Mr. Wendling in his October 25, 2023 letter, can easily be distinguished by the facts of this matter.  In Tullio v Attica Township, the proposed use was a mulching operation that the Courts and ZBA determined fit the definition of agribusiness – which included engaging in the storage and processing of an agricultural commodity (mulch).  In that case, agribusiness was not defined in the zoning ordinance (only examples were given) so the dictionary was consulted.  It was clear that the proposed use fit the dictionary definition.  In the matter at hand, Outdoor Recreation Establishment and Park are defined by the ordinance in Section 2.2 (as well as examples given for context).  (Exhibit 26 October 25, 2023 Peter Wendling Memorandum to ZBA; Exhibit 27 October 26, 2023 Kristyn Houle Letter to ZBA).


9.  The ZBA finds that the proposed motorcycle race event is a potentially dangerous and extremely loud event that would last at least a couple of days and provide for “primitive” overnight camping, and the track would be located along the outer edges of the property further increasing the negative impact on neighboring properties.  (Exhibit 1 and Exhibit 1(a) Special Use Permit Application; Exhibit 4 May 4, 2023 letter from Kristyn Houle to Planning Commission No.1; Exhibit 30 Enduro Site Plan submitted with Application; Exhibit 31 Public Correspondence).

10. The ZBA finds that the definitions of Outdoor Recreation Establishment or Park do not include any high-intensity, high-volume or high-impact overnight events such as the proposed Enduro Motorcycle Race Event. (Exhibit 11 Tim Cypher July 7, 2023 email to Peter Wendling and Fran Seymour including July 7, 2023 Tom Grier letter to Tim Cypher; Exhibit 9 June 11, 2023 letter from Kristyn Houle to Tim Cypher; Exhibit 22, October 9, 2023 Letter from C. Grobbel to ZBA).  
  
11. The ZBA finds that the proposed use is a “dangerous event” as stated in the description of the proposed use in Mr. Schettek’s SUP application. The ZBA finds that the applicant stated in the application, “all people through the front gate will be required to sign a waiver form.  Basically stating they are at a potentially dangerous event and the property owners, event promoters or workers are not held liable.”  (Exhibit 1 Special Use Application).

12. The ZBA specifically finds that a “dangerous event” is materially different from an outdoor recreation establishment or park such as a tennis court, a golf course, miniature golf course or a children’s amusement park.  (Exhibit 1 Special Use Application; Exhibit 9 June 11, 2023 letter from Kristyn Houle to Tim Cypher; Exhibit 23, October 9, 2023 Letter from C. Grobbel to ZBA).

13. The ZBA finds that the proposed use described in the SUP application is a motorcycle race along with “primitive camping.” The ZBA finds that the applicant states in his original application, “people will start to arrive on Friday afternoon to camp for the weekend.”  The amended SUP application states that “each event involves a one-day race on a Sunday, with some participants arriving on Saturday….some may have campers for primitive camping on our site.”  The ZBA finds that the definition of an outdoor recreational facility does not include a campground or temporary camping or any other overnight accommodations. (Exhibit 1 and Exhibit 1(a) Special Use Application; Exhibit 9 June 11, 2023 letter from Kristyn Houle to Tim Cypher; Exhibit 23, October 9, 2023 Letter from C. Grobbel to ZBA).

14. The ZBA finds that the noise that will be generated from the event alone is enough to distinguish it from the uses listed under the Outdoor Recreation Establishment definition.  Patrons of a tennis court, golf course or children’s amusement park do not need to bring their own ear protection equipment because “a person’s hearing will likely be damaged after eight hours of exposure.” (Exhibit 2, March 20, 2023 Planning Commission meeting minutes, p.6; Exhibit 23, October 9, 2023 Letter from C. Grobbel to ZBA; Exhibit 11 Tim Cypher July 7, 2023 email to Peter Wendling and Fran Seymour including July 7, 2023 Tom Grier letter to Tim Cypher; see, C. Grobbel Report and EPA study exhibits attached to T. Grier letter).    

15. The ZBA finds that the impact of the noise produced by the event on the neighboring properties is one of the most distinguishing features of the proposed land use from the definition of outdoor recreational facility or park.  (Exhibit 1 Special Use Permit Application; Exhibit 11 Tim Cypher July 7, 2023 email to Peter Wendling and Fran Seymour including July 7, 2023 Tom Grier letter to Tim Cypher; Exhibit 31 Public Correspondence).

16. The ZBA finds that the applicant has indicated that each motor bike will produce a sound level of 94 dB to 96 dB and that possibly more than 200 motor bikes may participate.  (Exhibit 1, Special Use Application amendment; Exhibit 2, March 20, 2023 Planning Commission meeting minutes, p.6; Exhibit 23, October 9, 2023 Letter from C. Grobbel to ZBA;  Exhibit 11 Tim Cypher July 7, 2023 email to Peter Wendling and Fran Seymour including July 7, 2023 Tom Grier letter to Tim Cypher).   

17. The ZBA finds that in his letter dated May 25, 2023, Mr. Wendling implies that a children’s amusement park may produce noise akin to the proposed motocross racing. The ZBA finds that the sounds of a children’s amusement park will not rise to the level of the noise produced by the proposed motorcycle race event and the proposed motorcycle race event is not a similar use as a children’s amusement park. (Exhibit 2, March 20, 2023 Planning Commission meeting minutes, p.6; Exhibit 7 May 25, 2023 letter from Peter Wendling to Tom Grier and Tim Cypher.)

18. The ZBA finds that the Zoning Administrator stated at the March 20, 2023 meeting, that the noise from the motor bikes can be compared to the noise of “a Boeing 737 or DC-9 aircraft at one nautical mile before landing (97 dB), a power mower (96 dB), a motorcycle at 25 feet (90 dB) or a newspaper press at 97 dB” and a person’s hearing will likely be “damaged after eight hours of exposure.” (Exhibit 2, March 20, 2023 Planning Commission meeting minutes, p.6).

19. The ZBA finds that the proposed land use as a motorcycle race event is a dangerous high-intensity use that would include motorcycle racers starting at 15 second increments, running the course multiple times at noise ranges up to 96 dB, where there would be overnight camping, and an additional 1-2 people per rider on site.  This use does not fit the zoning ordinance definition of Outdoor Recreation Facility or Park, nor is it similar to any of the examples given in the definitions. (Exhibit 2, March 20, 2023 Planning Commission meeting minutes, p.6; Exhibit 23, October 9, 2023 Letter from C. Grobbel to ZBA; Exhibit 11 Tim Cypher July 7, 2023 email to Peter Wendling and Fran Seymour including July 7, 2023 Tom Grier letter to Tim Cypher).  

20. The ZBA finds that the foregoing interpretation of the terms within Section 4.7.2 of the Zoning Ordinance is supported by the Township’s newly-adopted 2023 Master Plan, Exhibit 29, which has identified large uses within the Township that already produce noise and other negative externalities. These include the 3,100-acre gravel district and the 400 -acre landfill. See page 1 and Chapter 5 of the Master Plan, respectively.  A survey, page 6, identified noise and vibration as community concerns. A long-term objective is a safe, healthful and peaceful environment. See page 27. There is a residential policy to allow residential uses in the Forested District and to allow enterprises that are non-intrusive. See pages 14 and 17. Such a motorcycle event would produce noise and other negative impacts materially different from the other enumerated uses under Section 4.7.2.  See motorcycle event site plan, Exhibit 30.  See prior-referenced exhibits.     

Decision

Motion made by_______                                        and supported by__ _____________ __________________________.                                       

To affirm the Zoning Administrator’s July 7, 2023 decision to disallow the processing of the proposed motorcycle event as a special land use in the Forested District (FR) under Zoning Ordinance Section 4.7.2 as a “Public or private outdoor recreation or park facilities” as the motorcycle event does not constitute either an Outdoor Recreation Establishment or a Public Park or Park as defined under Section 2.2 of the Zoning Ordinance.	



Date adopted                                                                        , 2023

ZBA Member Votes: 

Ayes ________________________________________

Nays ________________________________________ 


                                                                 
Chairperson ___________________________________



                                                                  
Secretary ______________________________________
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