[bookmark: _Hlk151027373]Kasson Township Zoning Board of Appeals
ZO Section 5.13: Determination
To Affirm the Decision of the Zoning Administrator


Section 5.13 Temporary Outdoor Use

The Applicant appeals the Zoning Administrator’s decision that the proposed Motorcycle Race Event is not a Temporary Outdoor Use under Section 5.13 of the Kasson Township Zoning Ordinance.

Findings

1. The ZBA finds that the Applicant has requested that the proposed motorcycle race event fit the definition of Section 5.13 of the Zoning Ordinance as a temporary use. [Exhibit 24 October 10 2023 letter from Tim Cypher to Peter Wendling (re: Section 5.13 of Zoning Ordinance)].

2. The ZBA finds that the Zoning Administrator stated in a written letter that the proposed motorcycle race event does not fit the definition of Section 5.13 of the Zoning Ordinance because it is not similar in nature to those uses that are allowed by right in the district, and that otherwise, the second section of 5.13 is unlawful under the Whitman v Galien Township case analysis.  [Exhibit 24 October 10 2023 letter from Tim Cypher to Peter Wendling (re: Section 5.13 of Zoning Ordinance)].

3. The ZBA finds that Section 5.13 has two sections, the first is: “temporary outdoor uses may be permitted in any zoning district provided that the temporary use is similar in nature to those uses that are allowed by right in the district.”  (Exhibit 28 Kasson Township Zoning Ordinance).  

4. The ZBA finds that the proposed Motorcycle Race Event is not similar in nature to those uses that are allowed by right in the district. (Exhibit 28 Kasson Township Zoning Ordinance; Exhibit 5 May 4, 2023 Letter from Kristyn Houle to Planning Commission No 2 and Grobbel Report attached to letter; Exhibit 6 May 5, 2023 Letter from Tom Grier to Zoning Administrator Tim Cypher).

5. The ZBA finds that Applicants’ attorney, Peter Wendling, concedes in his October 5, 2023 letter that the first section of 5.13 does not apply, he states, “therefore, the first sentence of Section 5.13 temporary outdoor uses would not apply to my client’s proposed use.”  (Exhibit 20 October 5, 2023 Peter Wendling Letter to ZBA on the Appeal).

6. The ZBA further finds that the proposed use is not temporary in nature, as the Applicants’ amended SUP application requests at least 4 events per year, making the use a recurring event/multiple-event use as opposed to a one-time or “temporary” use.  (Exhibit 1 Special Use Permit Application; Exhibit 31 Public Correspondence).






7. The ZBA finds that the second section of 5.13 states, “any other temporary outdoor uses require a review by the Planning Commission and may require an approved site plan at the commission’s discretion….”  The ZBA finds that this section is unlawful for the same reasons that section 7.15 is unlawful, because the term “other temporary outdoor uses” violates the specificity requirement of the MZEA pursuant to the Whitman v Galien Township case analysis. (Exhibit 28 Kasson Township Zoning Ordinance; Exhibit 5 May 4, 2023 Letter from Kristyn Houle to Planning Commission No 2 and Grobbel Report attached to letter; Exhibit 6 May 5, 2023 Letter from Tom Grier to Zoning Administrator Tim Cypher; Exhibit 16 July 17, 2023 Anne Wendling email with cases from Peter Wendling).

8. The ZBA finds that the Whitman Court found that the terms in the Galien Township Zoning Ordinance that allowed “commercial or industrial activities” were not specific enough, and therefore, a violation of Section 502 of the MZEA.  (Exhibit 28 Kasson Township Zoning Ordinance; Exhibit 5 May 4, 2023 Letter from Kristyn Houle to Planning Commission No 2 and Grobbel Report attached to letter; Exhibit 6 May 5, 2023 Letter from Tom Grier to Zoning Administrator Tim Cypher; Exhibit 16 July 17, 2023 Anne Wendling email with cases from Peter Wendling).

9. The ZBA finds that “any other temporary outdoor uses” is even more broad than “commercial and industrial activities” and therefore, lacks the specificity the MZEA requires per the interpretation by the Whtiman Court.  (Exhibit 28 Kasson Township Zoning Ordinance; Exhibit 5 May 4, 2023 Letter from Kristyn Houle to Planning Commission No 2 and Grobbel Report attached to letter; Exhibit 6 May 5, 2023 Letter from Tom Grier to Zoning Administrator Tim Cypher).

10. The ZBA finds that the Zoning Administrator’s decision that Section 5.13 does not apply to the Applicant’s proposed use and is otherwise unlawful under the Whitman v Galien Township case is consistent with current state law.  

11. [bookmark: _Hlk151050240]The ZBA finds that the foregoing interpretation of Section 5.13 of the Zoning Ordinance is supported by the Township’s newly-adopted 2023 Master Plan, Exhibit 29, which has identified large uses within the Township that already produce noise and other negative externalities. These include the 3,100-acre gravel district and the 400 -acre landfill. See page 1 and Chapter 5 of the Master Plan, respectively.  A survey, page 6, identified noise and vibration as community concerns. A long-term objective is a safe, healthful and peaceful environment. See page 27. There is a residential policy to allow residential uses in the Forested District and to allow enterprises that are non-intrusive. See pages 14 and 17. Such a motorcycle event would produce noise and other negative impacts materially different from the permitted uses in the Forested District contrary to Section 5.13. See motorcycle event site plan, Exhibit 30.  See prior-referenced exhibits.     


Decision


Motion made by                                       and supported by___________________________.                                       

To affirm the Zoning Administrator’s October 10, 2023 decision not to allow consideration of the applicants’ motorcycle event as a Temporary Outdoor Use under Section 5.13 of the Zoning Ordinance based on the foregoing Findings.	




Date adopted _______________________________________,  2023 



ZBA Member Votes: 

Ayes 

Nays________________________ ________________________ ______ 


                                                                 
Chairperson ______________________________________



                                                                  
Secretary 
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